The article argues for reform in the process by which members of the Australian judiciary are selected. Such reform is needed in order to ensure two things. First, that the judiciary retains the independence that is essential for it to discharge its constitutional functions. And, second, that it reflects the society from which it is drawn and continues to enjoy the confidence of that society.
Introduction
The article argues for a particular set of reforms of the process by which members of the judiciary are selected. In advocating these reforms we do not suggest that the appointment process to date has entirely failed. Measured in historical and international terms the Australian judiciary is acknowledged to be of outstanding quality and has enjoyed the public's confidence. Nonetheless, it should be remembered that the current system is itself a product of reform and adaptation.
1
Further reforms are now needed in order to ensure two things. First, that the judiciary demonstrably retains the independence and competence that is essential for it to discharge its constitutional functions. And, second, that it reflects the Indeed, similar criticisms of the classic Westminster appointments process have already resulted in review and reform in other parts of the common law world. Those experiences provide the models for the direction that Australia should now take. The purpose of this article is not to examine in detail the criticisms of the current appointments process or to survey the various appointment processes in Australia and overseas. These tasks have already been undertaken by others. 8 The purpose of this article is to suggest a viable appointments model within the institutional and political constraints existing in Australia today that addresses the need to ensure an independent and competent judiciary that has the confidence of a diverse society.
SYDNEY LAW REVIEW each decision-maker to construct his or her own features which are significant.' 12 The risk is that invocation of merit will simply collapse into the general tendency 'to see merit in those who exhibit the same qualities as themselves', with the result that those who appoint new judges will select those who share the professional, social and gender characteristics of their predecessors. 13 These concerns are exacerbated by the closed nature of most judicial appointment processes currently used in Australia. 14 The publication of disaggregated selection criteria provides for greater transparency by allowing candidates to be assessed against a common set of standards, 1 so enabling 'a more realistic interpretation of what "merit" actually involves for a particular job'. 16 Disaggregating the components of merit also enables evaluation of the values that are implicit in the concept of merit. 17 As argued by Justice Sackville, '[t] o the extent that publication of standards encourages public discussion and debate about the qualities required of judicial officers, this might be thought to promote greater public confidence in the judicial appointment process'. 18 The concept of merit in judicial appointments can be disaggregated into subcriteria. The former Federal Attorney-General, for instance, said that '[m]erit means legal excellence, a demonstrated capacity for industry and a temperament suited to the performance of the judicial function '. 19 That is a starting point. The concept can be further broken down. skills relate to knowledge of the law, intellectual capacity and experience; the capacity to 'stage manage' proceedings in the courtroom; facility with complex fact situations and arguments; and the ability to write judgments. The personal qualities listed include integrity, impartiality, industry, a strong sense of fairness, decisiveness, understanding and a sound temperament. 22 Certain other desirable skills may differ between courts. For example, forensic experience may be highly valuable for appointment to a criminal trial court but less important for appointment to an appellate court; equally, the intellectual skills required for appointment to an appellate court may be of less significance in evaluating candidates for appointment to high volume jurisdictions. One further implication of disaggregating merit in this way is to recognise that there is no necessary correlation between successful practice at the bar and the skills required for judicial office. 23 Appointments should be made on the basis of evidence demonstrating that the appointee possesses the various qualities that together constitute merit. No other process is capable of providing reasonable assurance that the appointee is among the most qualified candidates for the position. Without an evidence-based approach, there is too great a risk of subjectivity re-entering the process, despite the attempts to limit it by breaking 'merit' down into its constituent elements.
If the concept of merit is disaggregated and clearly articulated and applied on the basis of evidence, it is consistent with the best of existing practice in judicial appointments. Further, disaggregating the concept highlights the shortcomings of existing processes that fail to identify worthy candidates beyond the range of the 'usual suspects'. As Roach Anleu and Mack have observed, there is no reason to think that merit resides predominantly in the narrow group that has historically dominated the Australian judiciary. 24 
B.
Judicial Independence
The independence of the judiciary is a fundamental principle of Australian constitutionalism that must inform any judicial appointment process. However, it does not, even within the tradition of Australian constitutionalism, demand an absolute separation of all aspects of the judicial process from the political process. Indeed, such an absolute separation is not possible under the Constitution. 25 Moreover, it is perhaps not desirable that appointments be wholly independent from politics. Ultimately, appointment, remuneration and removal are within the constitutional competence of the executive and the parliament. Comment on, and criticism of, the judiciary remain legitimate for members of the executive and the parliament. Indeed, any reform of judicial appointment processes will require debate in, and action from, the political branches. 
20081

SYDNEY LAW REVIEW
What is essential is that decisional independence be guaranteed to judicial officers. The core ofjudicial independence is freedom from influence in the central judicial task of adjudicating disputes about legal rights that arise between private parties, between the State and private parties, and (in a federation) between components of the State. The core is protected through institutional arrangements such as tenure, remuneration and the jurisdictional separation of powers. 26 As we have already noted, it is inescapable that politics will have a role to play in the appointment process. However, if appointments are perceived to be made on the basis of political patronage there is a threat to (at least the appearance of) decisional independence. It is impossible -and undesirable -to remove the political entirely from the appointments process. Indeed, in our view, 'political' considerations, in the sense of responsibility and accountability for appointments, need to be intensified rather than obscured. What an appointments model should attempt to do is attenuate the direct influence of the political branch on the appointment process and subject its involvement in the appointment process to greater transparency and accountability, while preserving all the existing constitutional arrangements for ensuring decisional independence.
C. Diversity
Judges are not representatives of any group or constituency. Their duty is to 'do right to all manner of people according to law without fear or favour, affection or ill-will' .27 Equally, the judiciary as a whole does not need to be representative of any group or constituency. However, a judiciary -indeed any institution -that fails to reflect the makeup of the society from which it is drawn will sooner or later lose the confidence of that society.
2 8 As Justice McHugh put it, 'when a court is socially and culturally homogeneous, it is less likely to command public confidence in the impartiality of the institution'. 29 The Australian judiciary is such an institution. The Australian judiciary as currently constituted does not reflect Australian society. The point is not that the present system results in the appointment of people who do not have the required qualities for judicial office. Rather, the current process systematically overlooks others who do have the required qualities. 31 A range of considerations support the argument that a judiciary should reflect the society of which it is part. Here we follow a summary of these considerations presented by Alan Paterson in his study of the Scottish appointments system.
32
" First, there should be no place in the appointments process for direct or indirect discrimination on unacceptable grounds. The current system that relies on soundings and a network of contacts in conjunction with an unarticulated concept of merit is open to (at least perceptions of) such influences.
33
" Second, this perception is to the detriment of public confidence in the courts.
" Third, ajudiciary that reflects the society from which it is drawn 'represents a sound use of human resources ... modern societies cannot afford to lose the intellectual power and energy of. 
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D.
Accountability through Transparency A basic premise in a Westminster system is responsible government, which has been supported and supplemented through other institutional arrangements such as parliamentary and statutory bodies. Parliamentary committees and the rise of the 'new administrative law' arrangements are examples of a modem and more robust institutional system of executive accountability. Outside the parliament, the media and civil society organisations regularly scrutinise the exercise of public power, complementing the formal institutional accountability mechanisms.
Accountability for the exercise of executive power is an aspect of a wider and pervasive principle of modern liberal constitutionalism that demands accountability for the exercise of public power in general. As a branch of government wielding public power, the judiciary is subject to this principle. Obviously the judiciary is accountable for its decisions through the right to open justice, an appellate procedure and an increasing willingness to engage in public discussion as to its role. The last of these has been the result of a changed understanding of the traditional function of the Attorney-General, particularly at the federal level.
36
The question that arises here is how best to ensure executive accountability in the appointment process. First, it is important to recognise the limitations of the current accountability measures. As a means of holding the government to account for its appointees, the current system is both unfocused and lacks rigour. Moreover, the accountability of the government to the parliament is retrospective. Good public administration is founded upon the establishment of transparent processes and standards in advance of their operation and application. The current absence of formal and articulated processes and standards for judicial appointments leads to disingenuous statements by Attorneys-General when announcing an appointment. They are forced to make the generally implausible comment that 'X was the outstanding candidate'. Such statements overlook the wealth of talent available and further reinforce the idea that appointment can be based on personal, professional and perhaps political connections to the AttorneyGeneral.
This does not mean that political accountability for appointments is unimportant or that responsibility for appointments should be removed completely from the executive government. The involvement of the political branch in appointments may open up the possibility of appointing some candidates whom a thoroughly depoliticised appointments process would avoid. James Allan has argued:
[Under systems of direct appointment by the executive government] someone and some political party can be held politically accountable for the selection. There is simply more openness and accountability (for choosing, say, another male or a former politician). Plus, a decision to opt for a less activist type of judge or for someone with unorthodox views on the proper way to interpret constitutional provisions can be deliberately and consciously taken. The government and its attorney-general will have to live with the political ramifications of such a decision, true, but I see no reason why such options should be foreclosed (or made extremely difficult, as surely they would be with an indirect process) in these days of highly powerful judiciaries. In Allan's view, an indirect appointments system blunts the political opposition: '[q]uite simply, it is easier to attack the constitutional improprieties of an attorneygeneral than it is to mount a case against a Judicial Appointments Board, all of whose members appear thoroughly apolitical, legally qualified, and nice '. 38 Allan's argument is overdrawn and focuses too narrowly on one dimension of the appointments process. But it is valuable in highlighting the role of political accountability that would be lost in a move to a model under which the AttorneyGeneral had no role to play in appointments.
The limitations of the current mechanisms for holding governments accountable for judicial appointments do not mean that the entire modern administrative law system should be directed atjudicial appointments. Judicial and administrative review of appointment decisions is plainly inappropriate.
3
" Rather, political accountability should be supplemented with accountability mechanisms that are appropriate to the nature of this kind of exercise. Transparency is a key means to provide greater accountability in the appointment process. 40 In other areas of public administration, parliamentary and statutory measures of accountability are present. By contrast, the current process has minimum transparency, for example, only requiring the Commonwealth Attorney-General 'to consult with the Attorneys-General of the States' in relation to High Court appointments. There is no external scrutiny of the current selection processes, which feeds distrust, perhaps misplaced, that selection is made upon a basis other than the merit of the candidate. In short, where transparency can be accommodated consistently with other important interests, including confidentiality, it should be accommodated. This extends to the process and criteria for appointment and the identity of those making recommendations about appointment.
While our model calls for greater transparency and thus accountability in the selection process, transparency is not an overriding principle. There are powerful Review, (2006) at 57 58 (in most cases, limits on judicial review are justified for decisions where there is neither a right to a benefit nor a duty on the decision maker to consider conferring a benefit; sometimes, limits on judicial review are justified for decisions where there is a particular need for certainty or decisions about policy). 40 Some measure of retrospective accountability is also appropriate. We discuss this below.
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institutional and pragmatic reasons for preserving strict confidentiality of aspects of the process. For example, if names of potential appointees, especially in small jurisdictions, were made public it may adversely affect relationships with clients. The upshot may be to discourage meritorious individuals from seeking appointment. Even in larger jurisdictions, breaches of confidentiality would undermine the operation of the system. This is not special pleading for judicial appointments. Confidentiality is a common feature of appointments processes generally. It ensures that meritorious candidates are not deterred by the prospect of disclosure of a candidacy that might be perceived as overreaching or that might (wrongly) be perceived as reflecting badly on the candidate if it was ultimately unsuccessful. Equally, confidentiality of references ensures that referees are not deterred from being fully candid about the evidence that supports (or undermines) the candidate's application.
E.
Context and Constraints
These four guiding principles are important. But so too are the constitutional context and practical constraints. Any model for judicial appointments must take into account the federal structure and the separation of powers. The model must also acknowledge a degree of asymmetry between the Commonwealth, State and Territory systems. First, at the Commonwealth level, the guarantees and limitation derived from Chapter III of the Constitution must be observed. While we believe the involvement of, say, the Chief Justice of the Federal Court as a member of a federal appointments commission is not incompatible with the judicial function (provided that he or she consents to his or her involvement) 42 there are limits upon the functions of any proposed judicial appointments commission. For instance, a federal appointments commission would be a recommending body, not an appointing body. Thus any recommendations must be transmitted to the GovernorGeneral through the Federal Executive Council.
4 3 This maintains the current system of ministerial accountability for appointments.
Second, the situation for the States, while not as constitutionally as rigid as the Commonwealth, still suggests caution in radical departure from the current processes. Thus while there is no strict separation of powers at the State level, 44 there is merit in limiting the function of the appointments commission to recommendations.
Third, there are a number of practical considerations applicable at both levels. Should there for instance, be separate appointment bodies for the local or magistrates courts and one for senior courts? Alternatively, should each State have a separate appointments commission, or should there be a single national appointments commission? The likely workload of the appointments body, given the size of the jurisdiction or jurisdictions involved and the existing workloads of the likely members of the appointments body, will constrain the approach taken. A judicial appointments commission such as we suggest below will inevitably demand more human and material resources than the current political arrangements for judicial appointments. The arrangements must be flexible enough to apply to all judiciaries, and any benefits gained must justify the outlay in additional resources. One example of logistical considerations emerges from the experience in England and Wales. The Commission for Judicial Appointments concluded that the traditional automatic consultations of many sources were 'wasteful of judicial time'. They advocated better targeted and solicited input 'focused on giving better quality responses to those candidates and about those issues where third party evidence is likely to be helpful ... The views of senior judges on candidates, of whom they have knowledge and experience, need to be captured in a more balanced and accountable way'.45 Any model must be attentive to concerns of this kind.
Relevant Overseas Models
Many comparable common law jurisdictions have moved to reform their appointments processes in response to concerns similar to those expressed in Australia. Some processes are clearly inappropriate for Australia: neither the system of elected judges (under which approximately 90% of United States State judges are chosen) nor the system of partisan scrutiny by a Senate Committee (as a preliminary to the United States Senate's consent to federal judicial appointments) is appropriate for Australia. Each system is highly transparent but infects the appointment process with a partisan flavour that is alien to Australia's constitutional traditions.
Equally the South African model is inappropriate. The process centres on the constitutionally-established Judicial Services Commission, which includes five legal professionals, three judges, 11 politicians and four other politically selected 44 (1996) members. The political representation and the openness of the process (the JSC publishes transcripts of interviews it holds with judicial candidates) would be problematic and unnecessary to adopt in Australia, especially in the smaller jurisdictions.
Kable v Director of Public Prosecutions (NSW)
New Zealand's modifications of the traditional executive-centred appointments process have been minor. Appointments are still made by the Governor-General, acting on the advice of the Attorney-General (or, in the case of the Chief Justice, on the advice of the Prime Minister). 46 The process is still regulated by convention rather than law. One such convention appears to be that judges are selected according to four 'clearly defined, transparent and publicly announced criteria': legal ability; qualities of character; personal technical skills; and reflection of society. 47 The Attorney-General also mentions appointments at Cabinet after they have been decided convention suggests that Cabinet is not supposed to have any input into these decisions. 48 One may legitimately doubt whether these conventions tie the hands of the executive in any meaningful way, as the controversy over the appointment of the initial complement of judges to the Supreme Court suggests.
49
In Canada, since 1988, candidates for appointment to provincial superior courts have had to submit formal applications, be scrutinised by the Federal Commissioner of Judicial Affairs and be interviewed by provincial or territorial committees. 50 More recently, the executive's discretion in relation to Supreme Court appointments has been the subject of intense debate and has been somewhat curtailed. The Constitutional Reform Act 2005 (UK) sets out clear principles on which the Commission's recommendations must be premised. It explicitly states that selections be founded solely on merit and that the person selected be of good character.
6 1 Additionally, the Act mandates that the Commission 'have regard to the need to encourage diversity in the range of persons available for selection for appointments'.62 In order to help achieve diversity, the Lord Chancellor is permitted to issue guidance about selection procedures for identifying and assessing candidates.
6 3 However, the Lord Chancellor must consult the Lord Chief Justice and that each House of Parliament must approve the proposed guidance prior to it being adopted by the Commission.
64
Beyond these broad guiding principles, the Act leaves it to the Commission to determine the precise selection process to be undertaken. 65 Since its inception the JAC has been working to formulate a selection procedure that accords with the principles articulated in the Act. To date, it has specified five core qualities and abilities generally required of a candidate for any judicial post 66 as well as publishing guidance on what constitutes 'good character'.
6 7 It has also devised mechanisms to 'encourage a wide range of applicants' to apply and to minimise barriers individuals face to becoming part of the judiciary. 68 The Commission has determined to broaden the range of applicants by employing the media and professional organisations to raise awareness of appointment opportunities through print and online, and by developing targeted advertising campaigns for each judicial position that becomes available. 69 A novel approach has been the use of 'roadshows', which provide potential candidates with information on the selection process and first-hand accounts of judicial office. The Commission has also committed itself to collecting data on candidate diversity at each stage of the selection process for the purposes of publication.
70
Under the current appointments processes, candidates complete an application form and nominate referees, although the Commission may also consult predetermined 'Commission referees'. 7 1 These would probably be senior judges and practitioners, as was the case during the interim appointments processes. The next stage involves a sifting process. Candidates are shortlisted on the basis of their application form and references, or, where they have been utilised, on qualifying tests. The next stage will then vary depending on the nature of the post to be filled. Candidates may need to attend a selection day where they partake in role plays and a panel interview, or otherwise only a panel interview is conducted. The Lord Chief Justice and another person who has previously held the office for which selection is to be made or who has other relevant experience are sent a report on the candidate for their input. 72 Once this process has been completed the Commission must select one candidate whom it recommends to the Lord Chancellor.
73 It is then the responsibility of the Lord Chancellor to accept or reject the Commission's recommendation.
If an applicant has a complaint about maladministration by the Commission or the Lord Chancellor during the selection process he or she is entitled to complain directly to the body with which he or she has the complaint or to the Judicial Appointments and Conduct Ombudsman. The Ombudsman is responsible for evaluating all such complaints and determining whether or not it is necessary to investigate them. If it is determined that an investigation is necessary the Ombudsman must investigate the complaint and then issue a report on any action that is required. 
A Model for Australian Judicial Appointments
The model that we propose for Australia in this article is a modified version of the system currently operating in the England and Wales. We do so for the following reasons.
75 First, the model is a cautious and incremental development that does not break with Australia's legal traditions.
Second, a judicial appointments commission provides a workable model that best meets the principles outlined in the first part of the paper. The Commission on a commission has the potential to secure the long-term independence of the judicial system, to promote the diversification of the bench, and to enhance public confidence in the system. The record of commissions in other jurisdictions in achieving these goals is generally good, although success is not inevitable. The model of commission set up in England and Wales is sufficiently wellconstructed to form the basis for a successful new system.
76
While our model is informed by the English experience it is not a carbon copy of it. There are significant reasons for departing from some of its details while maintaining its fundamental structure. Opponents of a judicial appointments commission have made the point that there is a huge difference between the number of judicial and quasi-judicial appointments made in the United Kingdom and Australia. 77 The English Commission is responsible for appointing more than 30,000 officers including tribunal members and lay Magistrates.
78 Constitutional limitations in Australia prevent widespread use of acting judges and recorders that provide important training ground for English appointments.
79 Thus, it is argued, there is no need for a judicial appointments commission in Australia. This is a pragmatic argument which misses the point of reform. It is not to reduce the workload of the Attorney-General's department, but to bring a principle-based approach to judicial appointments. Indeed, even if there were only one appointment to be made by the Commonwealth or State and Territory governments this would not detract from the objectives and processes that the model seeks to enshrine.
This article next outlines some of the specific features of the proposed Australian model. It does not profess to prescribe the finer details of the operation of each Australian judicial appointments commission. 8° Many of those issues rightly should be left to the Commission to determine for itself in light of the general guidelines. What this model does is canvass many of the significant issues in accordance with the general principles previously outlined.
Under our proposal each Commission would:
" Define subsidiary selection criteria tailored to the specific needs of each court that give effect to the primary statutory criterion that judicial appointments are made on merit. " When notified by the Attorney-General that the government wishes to make an appointment to a particular court, advertise and conduct outreach 80 As noted below we do consider the establishment of State and Territory judicial appointment commissions. Whether there will be a national body is itself an issue for consideration.
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activities to identify possible candidates for appointment to the courts within their remit. " Receive applications for appointment that address the selection criteria.
" Call for references from referees nominated by eligible applicants.
" Call for references from the Commission's nominated referees (a published list of relevant office-holders). " Assess evidence of qualifications against the selection criteria. Evidence is contained in applications, references, structured interviews and (for some appointments) through formal assessment of applicant's practical skills.
" Recommend three suitably qualified candidates to the Attorney-General for appointment.81
We now turn to some specific issues raised by the above points.
A.
Scope As a matter of principle the model should apply to all jurisdictions in Australia (Federal, State and Territory) and to all levels of the judicial hierarchy in each jurisdiction: commissions should make recommendations in relation to appointments to specialist State courts, the County/District Courts and the State Supreme Courts as well as to all the Federal courts below the High Court. The problems with the current appointments process, as we highlighted earlier, are broadly similar across those jurisdictions and a broadly similar set of responses seem indicated. We will describe later how the model may need to be adapted between Federal, State and Territory jurisdictions to accommodate constitutional imperatives. Some variation may also be required between courts within each jurisdiction: for example, the magistracy in the states and territories has by far the most judicial officers and thus the most frequent need for new appointments and the most possible candidates for appointment on each occasion.
Recommendations for appointments to the High Court should ultimately be made by a Commission. The visibility of the Court means that its inclusion in the model sends a leadership signal about the nature of appointments in Australia. However, we also believe that the Federal Commission should be in operation for a period before any High Court appointments are made through this process. There are a number of significant issues regarding the High Court that need to be carefully considered and accommodated within the Commission framework. For instance, in the case of an unexpected vacancy there is a need for the Commission to move expeditiously. It is not desirable for the Court to have less than its full complement for an extended period of time. Further, the Chief Justice or the most senior Justice willing to serve would be included as a member of the Commission for appointments to the High Court.
81 Where the Attorney-General proposes to make more than one appointment to the same registry of the same court, the judicial appointment commission would provide two more names than the proposed number of appointments.
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B. Selection Criteria
The Commission should apply selection criteria that track sections 63 and 64 of the Constitution Reform Act 2005 (UK):
1. Selection must be solely on merit.
2. A person must not be selected unless the selecting body is satisfied that he or she is of good character.
3. In performing its functions, the Commission must have regard to the need to encourage diversity in the range of persons available for selection for appointments.
(i) Merit
An important initial task for each Commission will be to develop the statutory merit criterion into selection criteria that are capable of being put into practice. Its non-legal members should include at least one member with expertise in developing such processes and it should be assisted by an expert secretariat. 83 While there is broad agreement on the main sub-criteria of the concept of merit, and perhaps these could be spelt out in statute, the concept of merit will need to be spelt out in different ways for different courts and will evolve over time. This flexibility is best achieved by leaving it to the Commission to specify the sub-criteria. It will be accountable for its specifications through their publication in the course of each selection exercise and in its annual reports.
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might already possess most of the skills necessary for appointment and be able to develop the others in an appropriate timeframe. This may be particularly true of candidates with less traditional backgrounds for judicial appointment than those with extensive practice at the Bar. Such candidates should not be excluded from selection on this basis. One consequence of the belief that lack of forensic skill should not automatically disqualify otherwise qualified individuals for judicial office is a need for well-resourced training to accompany appointments. As Chief Justice Gleeson noted when discussing the opening up of appointments to judiciary to non-traditional appointees:
I am not seeking to advocate the retention of the Bar's absolute monopoly on judicial appointment. My point is different and one that has largely been ignored by people who profess to be interested in breaking down that monopoly. It is that.
historically, the monopoly has been protected by the lack of proper arrangements for judicial training and development. Real change, as distinct from windowdressing, in the one area, requires real progress in the other.
84
(ii) Diversity
Seeking diversity remains for some the most controversial aspect of the use of an appointments commission. Even those in favour of a commission recognise that there are limits on the extent to which such mechanisms can be called upon to achieve a more diverse judiciary, 85 at least without addressing the systematic biases in legal education and the legal profession. 86 On this model, merit remains the sole selection criterion. Diversity in appointments is achieved by recognising that the present undifferentiated merit criterion implicitly limits diversity and by ensuring that candidates previously overlooked are encouraged to apply and be assessed against the articulated components of merit. The focus on merit does not mean that 'colourful' appointments will be excluded by the model.
87
This model does not endorse the use of quotas or other artificial means to achieve greater diversity. It does, however, recognise the problem associated with a failure to have a judiciary that more closely reflects the society from which it is drawn. Some of the problems associated with under-representation may be traced to the problem of an unarticulated concept of merit. By better expressing what is meant by merit and how it is assessed the Commission will go some of the way to improving at least the means by which greater representation may be achieved. The Commission needs to be conscious of the rate of applications from underrepresented groups. The outreach programme will encourage people from diverse backgrounds to apply for judicial office.
Lastly the monitoring and reporting function of the Commission will better inform future appointment rounds and assist in the targeting of under-represented groups.
C. Outreach and Advertising
Transparency requires that all suitably qualified members should be made aware of judicial vacancies for which it is proposed to make an appointment. It also reinforces to the public that judicial office is a public office that is selected solely on merit. The Commission will be responsible for outreach into the legal community to encourage individuals to apply. As the United Kingdom Commission challenged potential applicants, 'don't be shy -apply!'
88
A number of outreach techniques may be considered such as advertising positions, writing directly to all practitioners meeting the statutory criteria,
89
providing detailed application kits with biographical details of typical and atypical recent appointments.
We recommend that the Commission not maintain lists of potential appointees. Such lists might have value if they ensured that the Commission took into account all relevant candidates when a particular vacancy arose. 90 However, that objective can be achieved by other means without the risks associated with keeping lists of names. On a practical level the maintenance of up-to-date lists is a significant logistical exercise. Without resources these lists may quickly go stale. The collection of names also raises issues of confidentiality. Furthermore, any list would be of limited value as appointments will be made against jurisdictionspecific or court-specific criteria. Thus, lists would not achieve more than a welltargeted outreach programme.
A persistent criticism of the outreach aspect of the model, and of appointments commission processes more generally, is that the effort required to complete the processes will deter good people from applying. This is potentially a serious concern, as empirically indicated until recently in England and Wales. A similar criticism, however, could be made of those that apply for any public office, or application for silk at the bar. We believe that whatever 'damage' the application process may be perceived to do to the judicial office is outweighed by the benefits provided by the reform to the appointment process, particularly if the process can be streamlined so that applicants need not provide significant amounts of material of doubtful relevance and limited utility. The experience in the United Kingdom 88 Malleson, above n76 at 43. 89 To avoid the irritation of unsolicited letters individuals will be able to opt out from being contacted by the judicial appointments commission.
90 When several appointments are made at the one time or in very short succession, it may be possible to make recommendations based on information gathered during the one selection process, rather than undertaking separate selection exercises.
has been that after some initial resistance a new culture of judicial appointment is emerging. Moreover, as the process is founded upon merit, applicants will be assured that extraneous considerations will not be taken into account.
D. Applications
The Commissioners, with the support of the secretariat, will consider applications for the advertised judicial vacancy. This core function will start with the receipt of the applications and will have a number of distinct phases.
A number of general points should be made about this process. First, applications should be made on a standard form based upon the criteria determined by the Commission. Again the disaggregated and articulated merit principle will shape the contents of the application.
Second, the application form will allow an applicant to demonstrate their capacity to comply with any statutory requirements (such as years of admission) and address the knowledge and skill requirements of the particular vacancy. The application form will provide for a degree of self-assessment on the part of the applicant against the criteria.
Third, the applicant may nominate referees that the Commission will contact as part of the consultation phase.
The secretariat will assess the application forms in this initial stage for completeness and objective qualifications, such as compliance with statutory requirements. The bureaucratic processes associated with the management of applications need to be efficient as well as thorough. Applicants need to be confident in the management of the process. In the United Kingdom some concerns have been raised of the overly bureaucratic nature of the application regime. This is a serious one and needs to be addressed by the Commission.
E.
Consultation Consultation with interested parties about potential candidates for judicial office has historic and, in the case of the High Court, statutory foundations. 9 1 Judges have been consulted in the appointment process, either because they are regarded as the best assessors of the merit of prospective appointees or (particularly in the UK) because their central role is perceived to be an essential guarantor of the apolitical nature of appointments.
92 Consultation is valuable when it has a clear rationale and scope. That should be to expand the range of prospective candidates and to provide evidence to the selection body about how candidates (and, Once the concept of merit is disaggregated into its constituent components, it is clear that judges require a greater range of skills than those traditionally associated with the bar, from which the great majority ofjudges have been drawn. Moreover, many of those skills, such as industry, a capacity to listen courteously and to understand others, 96 are themselves generic and can be found in other parts of the profession. It is therefore important to recognise that assessment of candidates for appointment should take into account a wider range of evidence than the views of the senior judiciary on the forensic and other courtroom skills of the barristers who appear before them.
The UK Judicial Appointments Commission was established following consistent complaints about the transparency and accountability of the existing process which 'relied to a large extent on secret "soundings" of the senior judiciary' late in the appointment process. 97 The Commission for Judicial Appointments in England and Wales (the JAC's predecessor) argued that the concerns arising from secret soundings, or reliance on personal knowledge of the applicants more generally, can be addressed by ensuring that such input is supported by detailed examples and is relevant to the needs of the post, and is available in a timely manner to those assessing candidates. 98 It therefore recommended that the practice of seeking input from the senior judiciary at a late stage in the selection process should cease as: j[i]t reinforces perceptions that judicial appointments are in the gift of the Senior Judiciary and that the system is susceptible to patronage. Judicial intelligence about the extent to which candidates fulfil the relevant criteria/competencies 93 In considering the use to be made of judicial panel members' personal knowledge of candidates, it was recently been stressed by the Commission for Judicial Appointments in the UK that use can be made of such knowledge subject to the all-important caveat that it is 'clearly evidence-based': should be collected earlier in the process and taken into account in a clear and transparent way.' 99 Our model maintains consultation but provides for a more structured process by which it is undertaken. In general, consultation brings both strengths and weaknesses to the appointment process. The main strength is that it provides evidence-based assessment of the respective qualities of candidates. The main weaknesses are that there is a real risk of non-evidence-based assessment being entertained and it tends to privilege the more visible candidates to the detriment of diversity and public confidence. 100 Arguably this is the nature of the current consultation process in Australia. The risks are particularly acute when consultations seek to ascertain the candidate's substantive legal or political views or involve the political branches of government. 101 In 1913 when Prime Minister
Hughes was considering appointing Albert Piddington to a vacancy on the High Court, he asked Piddington's brother-in-law to sound out his views on the relation between Commonwealth and State powers. Having satisfied himself that Piddington was 'in sympathy with supremacy of Commonwealth powers', Hughes appointed him to the High Court. In the face of intense criticism to the effect that Hughes was seeking to stack the High Court, Piddington decided to resign on the grounds that he had compromised himself. One assessor commented that the quality of responses was improving, but it had started from a very low base. Much automatic consultee input was useless. Many more senior judges had done a better job than previously, even though some continued only to offer the odd word. Some consultees offered only comments, but not scores. Some gave only summaries which effectively produced a rank order, but without evidence. There were now both good and bad examples of consultees [sic] responses that could be used to guide future respondents.
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The process of consultation needs to be carefully managed. The Commission must ensure that consultations with traditional sources of advice are maintained and expanded. These 'automatic consultees' need to respond with evidence-based assessments of the candidates or their assessments should be ignored. The automatic consultees should go beyond the traditional sources of advice to ensure that less visible candidates are not excluded from the pool of applications. The last issue to be considered with regard to consultation is the availability of the consultees' reports to the applicant. There are two competing principles in terms of their disclosure. Obviously transparency and procedural fairness would suggest that adverse assessments should be made known to the applicant, if only for them to know of its existence. Alternatively, the fundamental need for candour and frank assessments of applicants suggests that they should not be disclosed to an applicant. On balance we recommend that reports not be made available to an applicant but that if the Commission proposes to take into account negative comment (supported by evidence) contained in such reports that it disclose the gist of the information to the applicant and afford him or her an opportunity to respond. Given that applicants can nominate referees or consultees and the assessments are to be evidence-based against set criteria, there is a balance and degree of fairness accorded to the applicant.
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Assessing Candidates (i) Shortlisting
At this stage it will be necessary to sift or shortlist applications to identify the candidates to be interviewed. Because of the numbers of applicants, the shortlisting may need to be carried out by the Commission's secretariat. If so, it should be carried out under procedures developed and monitored by the Commission. The shortlisted candidates should be those whose formal applications are rated most highly when measured against the selection criteria.
(ii) Interviews by Panels of The Commission
Shortlisted candidates should be interviewed by panels composed of Commission members. A panel system is considered the most appropriate given that the full Commission is too large and unwieldy, and its members too busy, to carry out all the interviews. Each panel should consist of one judicial member, one legal member and two non-legal members, with one of the non-legal members presiding.
Where there are large numbers of applicants or candidates, it may be difficult to assess their suitability for the particular position in the absence of an interview. Through the interview process 'the interviewing panel... [can] become acquainted with applicants and ... assess their qualities against appropriate criteria'.
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Interviews must be structured and targeted to assessing the candidate's claims against the selection criteria. There should be no room for discussion of the candidate's substantive legal or political views. Subject to these overriding Systematising the interview process, and divorcing it from the political branches of govermnent, helps counter the idea some candidates are favoured or appointed because of the content of their private interview with Attorney-General.
(iii) Assessment of Skills Assessment Centres
The skills associated withjudicial office travel beyond the mastery of the law. One means by which these skills can be assessed is through practical exercises designed to test legal skills in realistic but hypothetical situations. In the United Kingdom assessment centres are used to test the ability of applicants to deal with a range of situations such as difficult litigants or sensitive situations. These assessment centres may provide a useful tool in the selection process, since Australia, unlike the United Kingdom, has not had the widespread practice of appointing part-time judges, a practice that provides both a training ground and a career path for potential appointments.
We recommend the use of assessment centres as a method of assessing candidates. In particular where appointments are being considered for local or magistrates courts, a practical demonstration of skill may assist the selection committee. The same argument can be made for higher courts. What will dictate the use of assessment centres is a view by the Commission as to the best means of assessing applicants against the stated criteria. This may vary depending on the nature of the jurisdiction.
(iv) Final Assessment by the Whole Commission Rather Than a Subset
In England, selections for some courts are made by panels drawn from the Commission rather than by the whole Commission and more generally the Commission can delegate the power to make selections to subpanels. " 6 We do not recommend this approach in Australia. The Australian Commissions will be making considerably fewer appointments than the English Commission. The practical issues involved in convening the whole Commission are therefore much attenuated. There is also a benefit to having the perspectives of each of the members of the Commission involved in the selection process, particularly if different Commissioners have been involved in different interview panels. Each has something to contribute. 
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Recommending Names
Once the Commission has assessed prospective candidates against the criteria for the particular appointment, it should provide a shortlist of candidates to the Attorney-General of the jurisdiction concerned. We recommend that this list contain three names. It should not contain just one name. This is a departure from the English model. There are two reasons. First, there will rarely be a uniquely 'best qualified' person. Secondly, judicial appointments have a 'political', in the sense discussed above, component that the Commission is not qualified to assess.
The process that we recommend is:
" The Attorney-General must either recommend that the Governor or Governor-General appoint one of the three candidates recommended by the Commission or require the Commission to reconsider its recommendation.
" If the Attorney-General requires the Commission to reconsider its recommendation, then he or she must recommend to the Governor or Governor-General that they appoint one of the three candidates subsequently recommended by the Commission or one of the three candidates recommended at the first stage. (The Commission may recommend the same candidates.)
" The Attorney-General may only require the Commission to reconsider its recommendations once. If he or she does so, then written reasons must be provided to the Commission for his or her opinion that there is not enough evidence that the person is suitable for appointment.
Clearly this proposal operates as a constraint on the ability of government to reject candidates on political grounds. It may be argued that the constraints on the Attorney-General elevate the Commission to an appointment body rather than one that merely recommends a list of suitably qualified candidates. 10 7 In truth it would be difficult, though not impossible, for an Attorney-General to resist the recommendations of the Commission. An alternative has been suggested that would allow greater scope for the Attorney-General to disregard the shortlist where 'legitimate reasons' such as 'the need to add a judge with particular expertise to a court or to take advantage of a "window of opportunity" to appoint a candidate whom the commission did not know was available for appointment when it prepared its recommended short list'. 10 8 In addition there may be a need 'for geographic balance in a particular court'.
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While these are legitimate reasons (and some of which the Commission could choose to incorporate into the selection process) there is a real danger that in relaxing the obligations on the Attorney-General, he or she may seek to sideline the Commission and ignore its recommendations. This could potentially be debilitating for the Commission especially if it was to occur in its infancy. Moreover, the line between 'legitimate' and 'illegitimate' reasons rests upon the Attorney-General making an assessment of the political cost in choosing the latter. Historically this has not proved to be a strong accountability measure.
Our model strikes an appropriate balance between the various principles outlined above. In particular it acknowledges the traditional accountability process of the Attorney-General as well as producing a shortlist of qualified individuals assessed and selected on merit. 110 The Constitution may be thought to present obstacles to this process applying to Federal judicial appointments. We do not agree. Our proposed model is consistent with the explicit constitutional requirement that appointments of Federal judges be made by the Governor-General.
111 Appointments of Federal judges will continue to be made by the Governor-General on the advice of his or her Ministers. It has been suggested that there is a further constitutional requirement implied by, but not expressed in, the text of the Constitution. The suggested implication is that the Federal executive government not be constrained by legislation in its exercise of the power to recommend to the Governor-General who should be appointed. In our view, the suggested implication is implausible. As a matter of principle, all executive power is subject to legislative control (unless the Constitution is clearly to the contrary). That is the consistent pattern of several centuries of legal development during which executive power has been progressively brought under the control of the democratic branches of government. It is always a matter for the legislature whether to bring executive power under legislative control or to leave power in the hands of the executive, subject to political control through parliamentary mechanisms. Other commentators who have considered this question agree.
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H. Composition of the Commission
The model outlined in this article has described a generic Australian judicial appointments commission. While a single national appointments body might enjoy efficiencies of scale, there are practical and political obstacles to such an approach. 113 Commissions. The constituent bodies would continue to be responsible for recommending appointments in their respective jurisdictions. The national body would be too large and too disparate to function effectively as an appointing body. (Of course, it is consistent with the abstract principles of federalism for a national body to appoint state judges: see, for example, the Canadian system. And in principle a small and workable national Commission could be established to make State appointments. However, this would be a substantial departure from the Australian federal judicial model and would not be consistent with the Australian federal system, whatever its attractions in (say) Canada might be.) The national body on our model would therefore be a body with no formal functions other than supervision of the shared secretariat (through an executive council), and monitoring and policy development at a national level.
114 Perhaps sharing a national secretariat: see part I below. 115 We outline the process of choosing these academic and lay members below.
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Commission must be legally qualified. These members, including three senior judges, have direct experience of those aspects of merit related to legal expertise.
The Commissions are also intended to ensure three subsidiary implications of the particularised and disaggregated merit principle.
First, judicial appointments must not be made on the basis of the appointee's connections (or perceived connections) to government. Even if members were not captured by government, there would be a risk of that perception arising. It would be pointless perhaps positively harmful if the politics of appointments were simply displaced into the appointment of the Commission. " Secondly, judicial appointments must not be made on the basis of the gender, racial, professional and social similarity between appointees and current judges. The risk of appointment on this basis -known in the literature as 'homosocial reproduction' -has been demonstrated in many contexts involving appointment to high level positions, particularly where the selection criteria have not been particularised and disaggregated.
116
" Thirdly, judicial appointments must be made on the basis of evidence demonstrating those particulars and each Commission must be constituted in a way that is appropriate for assessing that evidence.
These three implications of the merit principle have consequences for the structure and method of appointment of the various Commonwealth and State and Territory commissions.
To the greatest extent possible, members of the Commissions should be appointed ex officio rather than by the government. On our model, six of the twelve members are appointed ex officio. 117 Although such appointments may appear to represent their organisation on the Commission, the alternatives appointment by government or appointment by judicial members of the Commission would compromise the appearance of independence from government or from the judicial members of the Commission.
In our view it is not practicable to have all the members of the commissions appointed ex officio. For example, the Auditor General, Public Service Commissioner and Ombudsman in each jurisdiction would have skills and attributes that are useful in appointing judges. However, their existing workloads would seem to make it quite impossible to have them as active members of appointment commissions.
Neither is the United Kingdom model of having a double layer of appointments practicable. Under such a model, the members of the first small panel are appointed ex officio. They in turn appoint the members of the JAC based on nominations from the Judges' Council, consultations with the professional bodies 116 For a brief survey of the literature, see Ryan A Smith, 'Race, Gender, And Authority in the Workplace: Theory And Research ' (2002) 28 Annual Reviewv of Sociology 509 at 521 22. 117 With some modification in the case of federal judicial officers to ensure that the appointment is consistent with the persona designata principle. [VOL 30: 295 and competitive selection of the lay members. In principle such a system would be desirable but is likely to prove unworkable especially in Australia's smaller jurisdictions. Judges should not constitute a majority of the members of the Australian Commissions. Although judges must be members of Commissions (because of their expertise in assessing some of the professional components of merit), the risks of homosocial reproduction -in effect capture of the appointments process by the judges are too great for them to constitute a majority. For the same reason, the Chair of each appointments commission should be a non-legal member. He or she should be chosen by the judicial and professional members of that Commission after consulting the Attorney-General. He or she is likely to have substantial direct experience of senior appointments processes, for example in industry or the public sector. The remaining non-legal members and the academic member should be selected by the Chair and the judicial and professional members of the Commission. 118 Once again, the United Kingdom model of a separate appointing panel, although extremely attractive in avoiding the appearance of judges and lawyers having control of the appointments process, would likely be unworkable at least until wider reforms are made to public appointments processes in Australia. The risk of capture should instead be managed by stipulating the criteria for selection of the non-legal and academic members and ensuring public accountability for their selection. Non-legal members should be chosen on the basis of their capacity to contribute expertise to the selection process that is not possessed by legal professionals and judges. The criteria for appointment of these non-legal members should be spelt out in statute highlighting the experience and skills desirable in members. These may include experience in high level selection processes as well as public or private sector management experience. They should not include representation of any particular group or interest. It is desirable that the Commission achieve gender balance as a whole.
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A senior legal academic should be a member because of their skills and expertise. In particular, they are likely to have a long term view of developments in Australian and comparative law and judging; to have an understanding of trends in legal scholarship and legal education; to have a grounded view on what constitutes good legal writing; to understand methods for assessing legal knowledge; and to have experience of appointments processes.
Commissions should not include politicians. While political accountability for the appointment of judges is important, that is not best achieved by having representatives of government and opposition on the appointments commission. Although this would ensure a measure of accountability, 1 20 it would increase the 118 Once the Chair of the Commission (one of the lay members) is appointed, he or she should be a member of the panel appointing the other lay members and the legal academic. 119 If a jurisdiction adopted an independent evidence-based process for appointment to statutory offices and government bodies, appointments to the Commission in that jurisdiction should be brought within that framework, rather than remain the responsibility of the Commission itself 120 Allan, above n37 at 114-15; and generally Morton, above n41. risk of the process leaking and would likely lead to a politicisation of the appointments process and a greater likelihood of 'compromise' selections. Agreement based on compromise between the political parties in selection of judicial officers would only further institutionalise the politics of appointment.
It would be a significant criticism of the overall composition of the Commission if it were too heavily slanted in favour of the legal community and 'the Commission [was] still ... an "insider club"'. 121 We agree that the proposal should 'protect against any in-built biases that may exist within the judiciary and profession'.1 22 For that reason, our model moves away from a legally dominated Commission to one in which legally qualified members constitute only one-half of the Commission.
The legal academic and the lay members of Commissions would be appointed for five year terms with the possibility of renewal for a further five year term. However, the first six lay members would be appointed in pairs for three, four and five year terms to stagger the ends of their terms so that their experience is not lost simultaneously.
L Secretariat
Even in the smallest Australian jurisdictions, the appointments commissions will require the support of a secretariat. Although Australia is three times smaller and has fewer tribunals than the United Kingdom, whose Judicial Appointments Commission has a 105-member secretariat, nevertheless, the total resource demands of the proposed system should not be underestimated. As noted above, there are good federalist reasons for allowing the Commonwealth and the States and Territories to proceed independently of each other. That said, it would be possible for the Commonwealth or the States and Territories to share secretariat facilities while maintaining their own Commissions. That would give it a critical mass that enabled efficient resourcing and a sufficient volume of work to justify a standing body. Without such centralisation, there is a risk of inefficiency due to small size and only occasional work. Absent a national secretariat, the secretariat in small jurisdictions may be absorbed back into the Attorney-General's Department or the Supreme Court, losing the independence that the system is designed to foster.
J. Audit and Accountability
To enhance accountability, the Commission itself must be subject to appropriate accountability mechanisms.
It should publish the sub-criteria into which it disaggregates the merit criterion. " It should provide to the Parliament an annual report and a report on each appointment round. These reports should contain an evaluation of the Commission's outreach activities and of the operation of the selection process. " It should establish complaints handling procedures. The English experience with the Commission for Judicial Appointments has shown the value of such complaints mechanisms in improving the operation of the overall appointments process. " Applicants should also be able to lodge complaints with the Ombudsman or the Judicial Services Commission or Judicial Conduct Commission. Thought needs to be given about whether the Ombudsman should have unfettered access to the Commission's files or whether the interests of confidentiality require some restriction on access. The presumption should be against any such restriction.
" The Freedom of Information regime applying to the Commission (and parallel provisions restricting parliamentary access to documents) will need to be carefully designed to protect the confidentiality of applications, references, interviews and assessments, as well of the Commission's deliberations, while allowing for effective scrutiny of the Commission's processes.
Conclusions
Reform of the process ofjudicial appointment in Australia is overdue. The current system of appointment is neither rigorous nor transparent; nor does it secure any meaningful accountability of the Executive for its choices.
The model proposed here, like the current system, starts with merit as the sole criterion for appoint to judicial office. However, unlike the current system we wish to replace the unarticulated and untested assertion that all appointments are meritorious with a process that assures the public and the appointee that the judiciary is composed of individuals who have the skills and judgment required to fulfil the responsibilities of judicial office.
Our model draws upon the relevant international experience and adapts it to Australian circumstances. Since the election of the Rudd Government in November 2007, there are indications that the new Attorney-General will be considering reform in relations to Commonwealth judicial appointments.
12 3 In proposing a specific model in this article we wish to move the debate beyond the theoretical into consideration of the concrete measures that we believe will ensure that appointments to Australia's judiciary are of the highest calibre. 
